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PROCEEDI NGS

CHAI RVAN HONI GBERG  Good nor ni ng,

everyone. Pl ease be seated.
We're here this norning in Docket

DE 10-195, specifically because the
| egi sl ature has passed a law telling us to do
so. Before we do anything else, let's take
appear ances.

MR. BERSAK: Good norning. For
Ever source Energy, Robert Bersak.

MR. COLANTUONGO  Thonmas Col ant uono
from Bi anco, P.A., for Burgess.

MR BOLDT: Chris Bol dt, Donahue,
Tucker & Ci andella, on behalf of intervenor,
City of Berlin.

MS. HOLAHAN. Carol Hol ahan from
Fol ey, Hoag, on behalf of Berlin Station.

MR, KREI'S: (Good norning,
Comm ssioners. D. Maurice Kreis, the
Consuner Advocate, here on behalf of the
bel eaguer ed residential custoners of
Ever source New Hanpshire.

MS. AM DON: Good norning. Suzanne
Am don for Comm ssion Staff. Wth ne at
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counsel's table is R ch Chagnon, an anal yst
wth the electric division.

CHAI RVAN HONI GBERG What do we
need to deal with in terns of prelimnaries?
I think we have a new intervention petition
from Ms. Hol ahan. Anyone have any position

on that petition? M. Bersak shakes his

head.

M5. AM DON: Staff has no
obj ecti on.

CHAI RVAN HONI GBERG.  Seens | i ke
that should be granted. So we'll be granting
that. Everyone else here was already in the

case; is that correct?

M5. AM DON:  Yes.

CHAI RVAN HONI GBBERG. Al l right.
Any other prelimnaries before | ask the
parties for their prelimnary positions? M.
Am don?

M5. AMDON. Nothing that | know
of .  Thank you.

CHAI RVAN HONI GBERG. M. Bersak,

why don't you start us off.
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PRELI M NARY STATEMENTS

MR. BERSAK: Thank you, M.

Chai rman. The requirenents of Senate Bill
577 are relatively clear and specific. You
know, we can read it. It says that,

not w t hst andi ng any ot her provision of the

| aw, this Conmm ssion shall reopen this docket
and revise a particular order in the
follow ng manner, and it says that it wll
change a particul ar page, Page 97 of the
order, to suspend operation of the cap on the
cunul ative reduction factor for a period of

t hree years.

So the Comm ssion's already taken
one of the steps required by law, to reopen
this docket. What remains is for the
Conmmi ssion to anend Order No. 25,213. But
just conplying, the Conmm ssion conplying with
SB 577 by anendi ng the order does not change
t he underlying contract, the power purchase
agreenent that was approved by the Comm ssion
earlier in this docket. The law is not
self-effectuating -- that is, a change to the

order al one does not and cannot change the
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contractual relationship between Eversource
and Burgess. The reason why it does not
change the contract -- a couple reasons. One
you set out in the Order of Notice deals with
the contract clause and retrospective

| aw- naki ng. But anot her, perhaps even nore
clear prohibition on that, are the
constraints set forth in the Public Uility
Regul atory Policy Act, PURPA. PURPA is a
preenpti ve federal |aw that gives states
authority with respect to sal es nade between
utilities and qualifying facilities, only to
set avoi ded cost rates for such purposes or
t o approve vol untary,

bil aterall y-entered-into, negoti at ed
contracts. In this situation, we're dealing
with the latter. W're not dealing with an
avoi ded cost determnation by this

Comm ssion. What we have is the power
purchase agreenent that Burgess and
Eversource are operating under that was
voluntarily negotiated pursuant to the terns
of PURPA; therefore, any changes to the PPA

woul d either have to be an avoi ded cost rate
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or a bilaterally-agreed-upon, re-negotiated
contract. Al the change required by SB 577
does is provide headroom for us to begin
t hose negotiations and see if we can agree on
how to inplenent that law in a way that is
satisfactory to both parties.

As the new |l aw requires a
t hree-year change to the rel ati onshi p between
Ever source and Burgess, Eversource wll be
bri ngi ng any such anended agreenent back to
this Conm ssion for approval under RSA
374:57. But before we get to the process of
sitting down and trying to re-negoti ate
sonet hi ng, and what ever adversarial position
t hat puts us across the table from Burgess,
Eversource requests that this Conm ssion give
assurance that the new contract will be
entitled to avoided -- to stranded cost
recovery treatnment. The recovery of costs
via a stranded cost recovery charge is
sonewhat put into question as a result of the
deci sion this Conmm ssion issued three weeks
ago denyi ng Eversource's request to vacate

the order in the Hydro- Quebec PPA docket.
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You recall that we -- that Eversource
request ed such vacation based upon the
Suprene Court's decision in the Access
Nort heast case. In this Conmm ssion's refusal
to vacate the Hydro- Quebec PPA order, it
noted that, in addition to the Access
Nort heast reasoni ng, anot her reason for
rejecting the PPA was that it woul d not be
entitled to stranded cost treatnent. W just
want to assure ourselves, before we go
through a lot of tine, effort and waste of
energy, that any changes to this PPA would in
fact be entitled to stranded cost recovery
t reat nent.

It should be noted that the fiscal
note to Senate Bill 577 as enacted states
t hat, because the costs of the Burgess
contract are paid by Eversource custoners, if
such an increase in the cost of that PPA
occurred, it would increase costs above the
$100 mlIlion cap on the energy conponent of
the current contract. To the extent that
state, county and | ocal governnments are

Ever source ratepayers, increasing the

10- 195} [Prehearing Conference] {09-05-18}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

cunul ati ve reduction fund woul d i ncrease
their electricity bills as all over-market
costs associated with the contract are
recovered through the stranded cost reduction
charge. Know it's stranded cost recovery
charge, but that's what they said. So it
appears the |legislature i s operating under
the assunption that the increased costs of
this I aw woul d i ndeed be recovered as a
stranded cost through the SCRC.

So, in conclusion, the lawtells
t he Conm ssion what it nust do. But what the
bill does not do and cannot do is change the
under |l ying contract w thout Burgess and
Eversource sitting at the table and
negoti ati ng an appropri ate anendnent t hat
wi |l be brought to this Comm ssion for its
review and ultimate approval as a condition
to it becom ng effective.

CHAI RVAN HONI GCBERG.  So your
expectation is that the next step, the next
substantive step is that the Comm ssion woul d
i ssue an order anmending that provision in the

prior order and including sonme statenent
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about stranded costs?

MR. BERSAK: Yes, sir.

CHAI RVAN HONI GBERG.  Ckay. M.
Col ant uono.

MR, COLANTUONO | defer to
Attor ney Hol ahan. Thank you.

CHAI RVAN HONI GBERG M. Bolt.

MR, BOLDT: Sinply put, Your Honor,
as the host community, the Cty of Berlinis
interested in maintaining the existence of
the plant. It obviously has a significant
I mpact on both tax revenues and the
enpl oynent of not only the city, but the
North Country itself.

As for the issues raised by M.
Bersak, we respectfully reserve our right to
comment on those at a future tine.

CHAI RVAN HONI GBERG Ms. Hol ahan.

M5. HOLAHAN. Thank you, M.

Chai rman. Can you hear ne?

So, Berlin Station asserts that the
| egi sl ative action taken in Senate Bill 577
seeks to achieve inportant policy objectives

Iin protecting critical energy infrastructure

10
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within the state and advanci ng i nport ant
energy policy goals, such as fuel diversity,
capacity, sustainability and adherence to the
RPS. And as M. Bersak stated, the

| egislature's intent wiwth respect to this
docket i s unanbiguous, and it is intended to
ensure the viability of the Berlin facility.
We woul d agree with M. Bersak that, from our
perspective, while the | anguage is specific,
the parties to the PPA, Berlin and
Eversource, should be allowed to sit down to
try to work out the nechanics of how to best
effectuate the intent that the | egislature
had i n suspending the cap and in protecting
the viability of the Berlin facility.

On the specific issues raised in
the Order of Notice issued by the Comm ssion
on August 2nd -- | don't know if you want our
position with respect to each every issue
rai sed on the statutes or --

CHAI RMAN HONI GBERG. Only if you
think it's inmportant. Tell us what's
i nportant, and tell us what you expect us to

do so.
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M5. HOLAHAN. Ckay. So | guess the
three nost significant ones, from ny
perspective, first, are the relationship with
t he divestiture statute. And since it was
the legislature itself that called for the
di vestiture of PSNH in 2015, | think there
can be no doubt that the | egislature was
aware of the state of the PSNH divestiture
when it debated and passed Senate Bill 577.
So the | egislature approved Senate Bill 577
because it had broader energy and econom c
policy issues in mnd. And from our
perspective, those policy determ nati ons were
conpletely within the purview of the
| egi sl ature when they nade them and shoul d
not be the subject of debate or dispute in
t hi s proceedi ng.

The next provision that's inportant
to us is the stranded cost provision. And
so, despite the existing statutory | anguage
regardi ng stranded costs, the | egislature
made di fferent policy choices when it passed
Senate Bill 577 by including the | anguage,

"notw t hst andi ng any ot her provision of |aw

12
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wthin the text of Senate Bill 577. Berlin
asserts that it's clear that the | egislature
i ntended that the directives of Senate Bil
577 supersede any existing provision that
m ght otherwi se conflict with them Again,
these are policy choices made by the
| egi slature within its purview and shoul d not
be the subject of dispute here or chall enged
here. And | think, as M. Bersak, Attorney
Bersak, has stated, the fiscal note prepared
by the | egislative budget office, in
conjunction with Senate Bill 577, expressly
i ndi cates or raises the issue of stranded
costs. So | think we are safe to presune
that the | egislature understood that when it
adopted Senate Bill 577.

And finally, on the constitutional
questions, wth respect to Part 1,
Article 23, which our courts interpret as the
functional equivalent of the contracts cl ause
in the federal constitution, recent case | aw
denonstrates that, where the |egislature acts
with a public purpose in mnd to pronote

public policy, inportant public policy goals,

13
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it is not inpermssible for themto do so.

It is not a constitutional violation for them
to do so. And this is particularly so where
the state itself is not a beneficiary of the
contract that it is anmendi ng or passing

| egi sl ati on on.

Wth respect to the separati on of
powers issue, under Part |, Article 37 of the
constitution, the pertinent |anguage in the
state constitution says, "The three essenti al
powers ought to be kept separate from and
I ndependent of each other as the nature of a
free governnent will admt." This |anguage
expressly anticipates that there wll be sone
over |l appi ng of functions between and anong
t he functions of the three branches of
governnent. The | anguage, the "separation of
power" | anguage, in our state constitution is
different fromthat contained in the federa
constitution and it is different from al nost
every other state constitution and it
inmplicitly recognizes that there wll be
times when strict separation of powers is

nei t her warranted nor desired.

10- 195} [Prehearing Conference] {09-05-18}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

Berlin Station asserts that,
whereas here the legislature has crafted a
very narrow sol ution to advance inportant
policy goals, strict separation of the
branches i s unnecessary, and this is an
exanpl e of perm ssible constitutional
overl ap. Mboreover, while enacted by the
| egi sl ati ve branch, the bill was signed into
| aw by the governor, who constitutionally is
t he suprene executive magi strate of the
executi ve branch, according to Part I1,
Article 41 of the New Hampshire Constitution,
t hus denpnstrating the executive branch's
concurrence both in the goals and the relief
sought in Senate Bill 577.

And you' ve already granted ny
Petition to Intervene, so | think that
concl udes ny renarks.

CHAI RVAN HONI GBERG  And so you
t hi nk we should do what as the next step?
| ssue the type of order M. Bersak
cont enpl at ed?

MS. HOLAHAN:. Yes, and direct the

parties to the PPA to get together to discuss

15
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the terms and the nechanics of how best to
carry out the intent of the legislature in
Senate Bill 577.

CHAI RVAN HONI GBBERG.  Thank you.

M. Kreis.

MR KREIS: Thank you, M.

Chairman. | agree with sone, but not all of
what has al ready been said this norning. 1In
particul ar, on behalf of the residenti al
custoners of Eversource, | agree that the
command of the legislature in Senate Bill 577
I's inexorable. You nust reopen Oder 25,213
and nmake certain changes to Page 97 of that
order. W believe this supercedes, and for
pur poses of this docket, partially repeals by
i mplication the requirenents that would
ordinarily apply by virtue of 365:28 --

CHAI RVAN HONI GBERG. Sl ow down.

MR KREIS: -- governing the
reopeni ng of prior orders in this docket, and
RSA 362-F: 9, governing the consideration of
pur chase power agreenents. W further
beli eve that RSA 369-B:3-a is not inplicated

by this proceeding, given the directive

16
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contained in SB 577, because RSA 369-B: 3-a
concerns the process by which Eversource
di vested its generation assets, a process
t hat has now been conpl et ed.

A somewhat nore difficult question
concerns the effect of Paragraph 12 of RSA
374-F: 3, which describes the extent to which
rat epayers can be saddled wth additional and
non- bypassabl e stranded costs. W nust
reluctantly concede that over-nmarket costs
associ ated with the power purchase agreenent
bet ween Eversource and Berlin Station neet
the definition of "recoverabl e stranded
costs." The issue, then, is the extent to
which a three-year reprieve in the operation
of the cunul ative reduction factor has the
effect of unfairly, and perhaps illegally,
altering the terns of the restructuring and
rate stabilization agreenent signed in 2015
and approved two years ago in Docket DE
14-238. \When ny predecessor entered into the
restructuring and rate stabilization
agreenent, she agreed that Eversource could

recover via Part 2 of its stranded cost
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recovery charge, and | quote, "PPA costs..
as determ ned by the Conmmi ssion.”™ The costs
associated wwth this PPA had al ready been
determ ned by the Comm ssion.

| have recently sat in this very
chair, in this very hearing room and been
told by this very utility that the
restructuring and rate stabilization
agreenent is in the order of a contractual
undert aki ng by which I am bound as the head
of the Ofice of Consuner Advocate. W,
meani ng the OCA, bargai ned away certain
things, in part relying on what the COCA
understood to be limtations on the extent to
whi ch over-market costs associated with this
power purchase agreenent would be recoverable
via the stranded cost charge. And even if
you don't agree, as | do not agree, that the
restructuring and rate stabilization
agreenent is in the order of the contract,
the fact is that the order that the
Comm ssion entered in Docket 14-238 is
bi nding on all of these parties and cannot be

altered sinply because the legislature, in an
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unrelated bill, said that the cumul ati ve
reduction factor has to be lifted for

pur poses of Docket 10-195. As a result, it
i's necessary for the Conm ssion, in this
proceedi ng, to consider the |ega

I mplications of changing the bargain in the
restructuring and rate stabilization
agreenent. It is clear that in SB 577, the
| egi slature intended Berlin Station to get a
financi al boost beyond that which was

previ ously approved in this docket. \Wat is
| ess clear is how that burden shoul d be

al l ocated as between the sharehol ders of

Ever source and the customers of Eversource.
This of course touches on one of the two
constitutional provisions referenced in the
Order of Notice, Part |, Article 23 of the
state constitution, which prohibits so-called
"retrospective laws,"” like its federal
counterpart, precluding the inpairnent of the
obligation of contracts, this safeguard
arguably precludes the Conm ssion from
forcing utility residential customers to

forego the full benefit of the bargain they

19
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struck in 2015. W request the opportunity
to brief this significant question in due
cour se.

Finally, particularly given the
questions |'mraising here about the extent
to which the burdens of SB 577 should fal
excl usively on the backs of custoners, |
strongly believe that the Conm ssion should
i ndeed exercise the right explicitly granted
toit by the bill to obtain the cost and
profitability records of the Berlin Bi oPower
plant. It is further the OCA' s position that
we are entitled to a conpl ete and unr edact ed
copy of those records pursuant to Paragraph 6
of our enabling statute, RSA 363:28.

In closing, I1'd like to stress
that, as the advocate for the state's
residential custoners, | respect the policy
choi ce nade here by the General Court and the
Governor that the econom c welfare of the
state, and the North Country in particul ar,
justifies and requires the recovery of
addi tional costs by Berlin Station. |In our

judgnent, the chief issue the Conmm ssion nust

20
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confront here is the extent to which the
burden of those additional costs should be
all ocated to custoners as opposed to
sharehol ders. As the statutorily-desi gnated
ar bi ter between custoners and sharehol ders,
the Conm ssion is well positioned to make
that determ nation. Casting you as the
arbiter inplies a mddle ground, as distinct
from al ways expecting ratepayers to foot the
bi Il whenever sone virtuous public policy
I mperative touches on the field of energy.

CHAI RVAN HONI GBERG Two questi ons.
"Il ask them both and you can answer themin
turn. First, why are the cost and
profitability records relevant to any issue
rai sed by you or anyone else in this
proceedi ng; and second, as a result of what
you think is going on, what is it we should
do next?

MR KREIS: 1'Il answer the second
question first, if I can. | think the
Commi ssion should entertain some briefing on
sonme of the legal issues that |'ve just

rai sed, and perhaps sone of the other |egal

21
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I ssues sone of the other parties have rai sed.

And as to the question about why
t he Burgess Station -- the Berlin Station
plant's records are relevant, | think they
I npact the extent to which the stranded cost
charge is ultinmately just and reasonabl e as
I mposed on Eversource's custoners. | n other
words, if it turns out that Berlin Station is
| ess unprofitable or nore profitable or nore
financially viable than the | egislature may
have supposed when it adopted SB 577, that
would likely affect the extent to which any
of those costs should ultimately be passed on
by customers. | see the skeptical | ook on
your face --

CHAI RMAN HONI GBBERG.  Yeah. Those
of us who are following this bill know the
source of that |anguage, and it arose in a
very different version of the bill, when
there were questions about what, if anything,
Burgess should receive. W're in a different
| and now. The situation we're in is that
Burgess is supposed to get noney, and the

question is who's going to pay it. So we

22
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don't reqgulate Burgess. So it seens that
that | anguage is not really relevant to the
I ssues before us.

MR KREI'S: But neverthel ess, the
| egi sl ature has explicitly granted you the
authority and opportunity to acquire those
records. And | think --

CHAI RVAN HONI GBERG. Wi ch we woul d
only want to exercise if it were going to
hel p us answer some question before us;
ri ght?

MR KREIS: Well, indeed, M.

Chai rman, as soneone who al so participated in
at | east sone of the discussions that led to

t he adoption of SB 577, |like you, | discerned
a di sconnect between deci sions that the

Comm ssion actually gets to nake or needs to

make or must make and the val ue of obtaining

t hese records. But neverthel ess, the

| egi sl ature told you that you have the right

to obtain them and | think you shoul d.

CHAI RVAN HONI GBBERG. Al l right.

Ms. Hol ahan, we're going to give everybody a

chance to respond to everybody else. | think
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I know what you want to say, but I'IlIl give
you a chance in a mnute or two.

Ms. Am don.

M5. AM DON: Thank you. | hadn't
consi dered sone of the 2015 settl enent
agreenent argunents that the Consumer
Advocate just presented, and | think |I need
to think about those before |I respond to
anything with respect to that.

| will say that, you know, having
wor ked here since 2002, this is a novel
situation where the | egislature says, you
know, go to Page 97 of this order and anend
it inthis fashion. | agree with you that,
you know, there may be some | ack of rel evancy
in just looking at the profitability or other
records of Burgess BioPower, but | think it's
an open question because it's been raised by
t he Consuner Advocate. However, having said
that, aside fromthe fact that whether the
Commi ssion decides it needs |legal briefs, |
do not see this as an adjudication. There's
no party on one side and party on the other

si de debating whether a rate increase should

24
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be i npl emented, for exanple. It's how does
the Conm ssion really effectuate this w thout
havi ng a new contract or an anended contract
between the two parties. | nean, | think
that's probably the critical issue here is
directing the parties to go back and anmend
the contract. And unfortunately, there is
just nothing further that the Conm ssion
really is required to do.

So | also don't think there is any
need for a technical session followng this
prehearing conference or for a procedural
schedule. Wat we need is, | think, an
amended contract. And absent that, | would
say that Staff is available to assist the
Comm ssion in any way you deem necessary to
fulfill your obligations under the statute.

CHAI RVAN HONI GBERG. Do you think
there m ght be value in having the parties
have a technical session and discuss the
possibility of entering into a stipulation?
It may not be possible, given sone of the
t hi ngs the Consuner Advocate has said. But

at | east a process stipulation as to howto
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go forward?

M5. AMDON: | hadn't considered
that. | suppose that has some merit. |If it
gets adversarial, as you know, then people
are going to have different approaches -- we
can see what we can do. Is that your

direction, then, to --

CHAl RMVAN HONI GCBERG. | haven't
given any direction. |I'mjust trying to
figure out what -- | want people to tell ne

what to do next.

MR KREIS: Okay.

CHAI RVAN HONI GBERG. It occurred to
me as this was going, | thought maybe sone of
t hese conversati ons woul d have happened
before we got here. But it seens |like a | ot
of this is new to everybody.

M5. AMDON: Yes. | had hoped that
we woul d be here with a proposal between the
two parties as to how to i nplenent a change
to the contract, but | haven't heard from
either party that that's been done.

CHAI RMVAN HONI GBERG. Oh, | think

it's fairly obviously that it hasn't been

26
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done.

All right. Wo wants a second
round? M. Bersak.

MR, BERSAK: Thank you, M.
Chai rman. The Conpany and Burgess have, in
fact, spoken, and we are pretty nuch on the
sane page right here, that we need a chance
to sit down and negotiate an anendnent to the
PPA. So we have, in fact, prepared for this
pr oceedi ng.

| appl aud the Consuner Advocate for
trying to find sonmebody else to pay for what
the |l egislature has put into effect, but it's
very clear fromthe fiscal note that | read
fromthe underlying |legislation that the
| egi slature fully understood and i ntended
that the costs of this |legislation would be
borne by custonmers, not by the Conpany
shar ehol ders. The sharehol ders of Eversource
get no benefit fromthis. |If anything, it
hurts them because it nakes the cost of our
product that nuch higher in the marketpl ace.
So, you know, we can try to deal with the

I ssues that the Consumer Advocate brought up,
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one way or the other. But ultimtely,
what ever we present back to this Conm ssion,
should we reach an agreenent with Burgess, is
going to contain a condition that approval
has to be for rate recovery and net hodol ogy
that custonmers are bearing full cost of the
|l egislation. That's it. Thank you.

CHAI RVAN HONI GBERG M. Bolt, you
want anot her round?

MR BOLDT: Nothing further.

CHAI RVAN HONI GBERG. Ms. Hol ahan.

M5, HOLAHAN:  |'Il echo what
Attorney Bersak just said with respect to the
stranded cost issues. But also, | wanted to
reiterate what you said, M. Chairman, about
t he production of confidential,
comrerci al ly-sensitive information. |
think -- I"'mnot sure | can say it any better
than you did, that that provision was
included in there froma prior version of the
statute, and those docunents will not be
relative to the determ nation in this
proceeding. | think the | egislature has

al ready bal anced those interests and nade
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those policy determ nations, and now it is
just incunbent upon the parties to figure out
the best way to carry out the ternms of the
| egi sl ati on.

CHAI RVAN HONI GBBERG. Al l right.
What do you want to do next, everybody? Do
you think there is value in having the
techni cal session that is scheduled and the
roomis available for to have a di scussion
about what to do?

MR, BERSAK: Never hurts to tal k.

CHAI RMAN HONI GBBERG  That's ny
inclination. | don't know that you're going
to talk M. Kreis out of sone of the
positions that he wants to argue. But it nmay
wel |l be that you have to submt dueling
recomrendati ons to us about how to proceed
and we'll have to rule on them It nmay be
that M. Kreis is going to end up filing a
moti on of sone sort. | don't know. W can
come back if you want to see us in an hour to
hel p noodl e t hrough sonet hing, but... anyone?
Thought s?

[ No verbal response]
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CHAI RMAN HONI GBERG. Al |l ri ght.
wi Il then adjourn the prehearing conference
and | et you start your technical session.
And if you need us, let us know.

MR BERSAK: Thank you.

(Hearing adjourned at 10: 35 a.m)
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|, Susan J. Robidas, a Licensed
Short hand Court Reporter and Notary Public
of the State of New Hanpshire, do hereby
certify that the foregoing is a true and
accurate transcript of ny stenographic
notes of these proceedi ngs taken at the
pl ace and on the date herei nbefore set
forth, to the best of ny skill and ability
under the conditions present at the tine.

| further certify that | am neither
attorney or counsel for, nor related to or
enpl oyed by any of the parties to the
action; and further, that | amnot a
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counsel enployed in this case, nor am|
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